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Case No. 20140593

IN THE UTAH COURT OF APPEALS

SHAYNE TODD,
Petitioner/Appellant
vs.
DENNIS SORENSEN,
Respondent/Appellee.

ANSWER BRIEF OF APPELLEE DENNIS SORENSEN

The Respondent/Appellee Dennis Sorensen respectfully submits this brief in
response to Appellant's opening brief on appeal.
Introduction and Statement of Jurisdiction
Petitioner, an inmate at the Central Utah Correctional Facility, was sanctioned for
misuse/abuse of medication following a May 2, 2013, prison disciplinary action.
Petitioner challenged that sanctio~ through the Department of Correction's ("DOC's")
administrative process, where it was affirmed. Seeking extraordinary relief in Sixth
District Court, Petitioner complained he had been deprived of due process during the
administrative proceeding and that the hearing officer's decision lacked proper support.
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Petitioner now appeals the district court's order granting DOC's motion for summary
judgment and denying his successive motions for summary relief as a matter of law.
This Court possess jurisdiction over this matter pursuant to Utah Code Ann.§ 78A-4103(f).

Issues Presented

1.

Adequate Briefing

Although prose, Petitioner is expected to comply with the Utah Rules ofAppellate
Procedure. Utah Appellate Rule 24(a)(7) requires Petitioner to provide a statement of
facts "supported by citations to the record,"and pursuant to Rule 24(a)(9), the argument
must cite to the parts of the record relied on. Petitioner's Brief is largely devoid of
citation,to the record, and his legal argument neither cites to the trial court record,
explains Petitioner's challenge(s) to the trial court's decision, nor offers legal analysis. Is
Petitioner's Brief sufficient to allow this Court to review his claims?

Standard of Review and Preservation. This issue addresses the procedural and
substantive adequacy of briefing on appeal, and as such is unique to the-underlying matter
and was not raised in the proceeding below, nor is it subject to a traditional appellate
standard of review.

2.

Unpreserved Claims

Issues not properly raised in the trial court are waived. Although not entirely clear,
Petitioner appears to raise three classes of claims on appeal: (I) claims that he adequately
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set forth in his Petition, (2) claims that he attempted to assert in motions before the trial
court without seeking the court's leave to do so and that were rejected, (3) and new
claims which were never presented to the trial court. Should this court reach on appeal
claims that Petitioner failed to properly preserve in the proceedings below?
Standard of Review and Preservation. This issue also raises claims unique to

the underlying appeal and that were consequently not preserved in the proceedings below,
nor subject to an appellate standard of review. But to the extent Petitioner challenges the
district court's refusal to reach claims that were neither set out in his original petition, nor
properly supported by a request for leave to amend, this Court reviews that decision for
an abuse of discretion. See Estrada v. Mendoza, 2012 UT App 82, ,r 21,275 P.3d 1024.
3.

Summary Judgment Proper

In the Petition before the district court, Petitioner challenged his disciplinary
hearing, asserting the hearing officer refused to allow him to call witnesses in violation of
Yil

Petitioner's due process rights. He also challenged the hearing officer's factual findings,
questioning the reporting officer's veracity. Did the trial court err by granting summary
judgment for Respondent, finding Petitioner had received constitutionally adequate due
process and that the hearing officer's decision was supported by "some evidence?"
Standard of Review.

"An appellate court reviews a trial court's 'legal conclusions and ultimate grant or
denial of summary judgment' for correctness and views 'the facts and all reasonable
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inferences drawn therefrom in the light most favorable to the nonmoving party."' Orvis v.
Johnson, 2008 UT 2, ,f6, 177 P.3d 600 (citations omitted). Additionally, the Court

"reviews an appeal from an order dismissing or denying a petition for post-conviction
relief for correctness, without deference to the lower court's conclusions of law."
Archuleta v. Galetka, 2011 UT 73, if 25, 267 P.3d 232.
Preservation. This issue was raised in the summary judgment pleadings ~nd the

trial court's memorandum decision below. R. at 130-152; 1028-1033.
Statement of the Case
Nature of the Case

Petitioner was disciplined by the Central Utah Correctional Facility when a hearing
officer found Petitioner had violated DOC's policy against of Abus~/Misuse of
Medication. The hearing officer's disciplinary findings were based on nurse/medical
technician Jackman's statement that he observed Petitioner intentionally.drop one of the
pills he was given on April 5, 2013. Petitioner challenged the dis~iplinary findings and
sanction in a Petition for Extraordinary Relief, filed with the district court.
Course of Proceedings and Disposition Below

Petitioner filed his Petition for Extraordinary Relief on September 11, 2013, in
Sixth District Court. R. at 1-24. Judge Wallace Lee ordered Respondent to answer or
otherwise respond to the Petition. R. at 112. Respondent filed a Motion for Summary
Judgment. R. at 130-150. Petitioner opposed that Motion (R. at 170-181) and also filed
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two of his own motions for summary judgment. R. at 182-218, 238-258. Petitioner also
filed two separate motions for preliminary injunction (R. at 4 73-509; 699-705), two
motions to amend (R. at 578-581; 715-719), a motion for in rem action (R. at 510-514),
and notice of unconstitutionality (R. at 616-627). Respondent opposed all Petitioner's
motions. See, e.g., R. at 936-941. In a June 30, 2014, Memorandum Decision and Order
addressing all the outstanding motions., R. at 1019-1034, the trial court granted
Respondent's Motion for Summary Judgment and denied Petitioner's motions. Id.
Petitioner timely appealed that final order on July 8, 2014. R. at 1037-1038:
Statement of the Facts

For the sake of brevity, the State provides a verbatim restatement of the
undisputed, material facts set out in the trial court's memorandum decision
and order (R.
.
~

at 1029-1030):

I.

On 5 April 2013, Petitioner was an inmate in custody of the department of
corrections, and housed at the Central Utah Correctional Facility.

2.

On the morning of 5 April 2013, Officer Bruce Francom III, and Jason Jackman, a
Nurse/Medical Technician were administering medications to inmates.

3.

Francom and Jackman came to Petitioner. They gave Petitioner 5 pills. Petitioner
swallowed 4 of these pills, but one of the pills dropped on the floor.

4.

Petitioner claims he accidentally dropped the pill. Francom and Jackman believed
Petitioner intentionally dropped ·the pill to save it for later.
-5-

5.

Jackman ordered Petitioner to pick up the pill and swallow it. Petitioner complied.

6.

Because Francom and Jackman believed Petitioner intentionally dropped one of
his pills to save it for later, Petitioner was charged with ~busing or misusing
medications.

7.

Petitioner was afforded notice of the charge and the right to a hearing to contest
the charge.

8.

Petitioner went to a disciplinary hearing. The hearing was held on 2 May 2013,
before hearing officer Captain Keane Janes.

9.

Neither Francom nor Jackman testified at the hearing. Therefore, Petitioner was
unable to question them. Instead, they submitted written statements.

I 0.

At the hearing, Petitioner testified and presented two statements written by other
inmates.

11.

At the conclusion of the hearing, Captain Janes found Petitioner guilty.

12.

As a sanction,·Petitioner was given 10 days in isolation.

13.

Petitioner's medication was later discontinued by a physician.

14.

Petitioner filed an administrative appeal of Captain James' decision.

15.

The Program Manager, Disciplinary Appeals, Suzanne Young, affirmed Captain
Janes' decision. 1

1

While not disputing the trial court's recitation of facts, in some cases, Petitioner
seeks to offer different facts on appeal. Petitioner's new/contradictory facts, which will
be addressed specifically when necessary, are not supported by record evidence.
-6-

In addition to the facts set forth by the trial court, the following facts are also
material and undisputed in the trial court record:
16.

Francom and Jackman reported Petitioner intentionally dropped the pill because, as
stated in his incident report, Jackman observed Petitioner bring his "hand in from
the cuff port and quickly tum[] his hand to the side dropping a pill on the floor."
R. at 163.

Vii

17.

At Petitioner's 2 May 2013, disciplinary hearing, Captain Janes considered two
written statements that Petitioner submitted from other inmates, and also heard
from Petitioner directly. R. at 153-154, 157, 159.

18.

Petitioner did not ask for a continuance at his disciplinary hearing so he could
collect additional evidence/information or otherwise indicate he was unprepared to
proceed. R. at 23 3.
Summary of the Argument

Petitioner challenges a disciplinary hearing that took place on May 2, 2013. He
asserts he did not receive adequate due process. Further, he challenges the hearing
officer's factual findings. This court should affirm the trial court for .the following
reasons:
First, Petitioner's brief is both procedurally and substantively inadequate. It is
devoid of citation to the record and contains only paltry legal analysis. Because his brief
fails to comport with the proper standards of appellate procedure, it does not warrant this
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Court's review, but the Court should disregard it instead.
Second, Petitioner attempts to raise for the first time here a number of
assertions/issues which are not properly preserved. Petitioner raises arguments that he
never presented to the trial court, and which this Court should not consider. Petitioner
also raises arguments that he presented to the trial court in an improper form, and which
that court correctly rejected. With respect to those claims, although raised by Petitioner in
his various motions, none of the claims were set out by Petitioner in his Petition, nor
supported by a proper motion seeking leave to amend. A trial court does not abuse its
discretion in refusing to consider arguments not contained in a complaint, when the
moving party does not properly seek to amend the complaint. Petitioner has not shown is
his briefing here, why that is error.
Finally, Petitioner also fails to show that the trial court erred when it dismissed the
claims that Petitioner appropriately raised. Petitioner was not denied due process and the
hearing officer's decision was adequately supported. At a prison disciplinary hearing,
inmates are entitled to receive (1) "advance written notice of the disciplinary charges"
against him; (2) "an opportunity, when consistent with institutional safety and
correctional goals, to call witnesses and present documentary evidence in his defense; and
(3) a written statement by the factfinder of the evidence relied on and the reasons for the
disciplinary action." See, e.g. Freeman v. Carroll, No. 12-1057, 2012 WL 6604559
(10th Cir. Dec. 19, 2012) (quoting Walpole v. Hill, 472 U.S. 445,454 (1985)). Petitioner
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received these things at his May 2, 2013, disciplinary hearing.
Further, a hearing officer's findings at a prison disciplinary hearing must only be
supported by "some evidence." See Walpole v. Hill, 472 U.S. at 454. The written
statements of Officer Bruce Francom III, and Jason Jackman, a Nurse/Medical
Technician provided Captain Janes with "some evidence" of Petitioner's guilt. Captain
Janes was not required credit to Petitioner's self-serving claim that he did not
l4J

intentionally drop his medication. But the hearing officer's decision, which credits the
objective observation of two correctional officers, not Petitioner's post-hoc report, is
sound. In the district court as on appeal, Petitioner has failed to show how that
conclusion is error. The trial court's decision should therefore be affirmed.
Argument

I.

PETITIONER DID NOT ADEQUATELY BRIEF HIS.CLAIMS

Utah Rule of Appellate Procedure 24(a)(7) requires an appellant to include a
statement of the facts relevant to the issues presented for review "supported by citations
to the record." Utah R. App. P. 24(a)(7). Petitioner's brief includes a lengthy recitation
of facts, unsupported by citation to the record. While in his "Statement of the
Case/Facts" Petitioner cites to two documents; a disciplinary form and DOC's policy, he
neither provided a record citation, nor attached to the same to his brief on appeal.
Petitioner's Argument section also fails to cite to the record, in violation of Utah Rule of
Appellate Procedure 24(a)(9).
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In addition to failing to cite to the record, Petitioner's arguments fail Rule 24's
substantive briefing requirements. Though Petitioner has included some citation to legal
authority, he provides no analysis of those authorities. "An adequately briefed argument
must provide meaningful legal analysis. A brief must go beyond providing conclusory
statements and fully identify, analyze, and cite its legal arguments. This analysis requires
not just bald citation to authority but development of that authority and reasoned analysis
based on that authority." W Jordan City v. Goodman, 2006 UT 27, ,I 29, 135 P.3d 874;
Utah R. App. P. 24(a)(9). Petitioner has not met these requirements. And uniquely
important here, see infra, Point II, Petitioner's brief completely disregards rule 24(a)(5),
which requires a citation to where in the record an issue was preserved in the trial court.
Utah R. App. P. 24(a)(5)(A). Of equal note, the brief is also bereft of a statement of the
grounds on which this Court should reach an issue not preserved. Utah R. App. P.
24(a)(5)(B).
Though appearing pro se, and the rules as to him therefore relaxed, Petitioner is
not absolved of the need to provide proper briefing. See Allen v. Friel, 2008 UT 56, ,II 1,
194 P.3d 903 (The Petitioner "is a self-represented party. He is therefore entitled to every
consideration that may reasonably be indulged. However, [a]s a general rule, a party who
represents himself will be held to the same standard of knowledge and practice as any
qualified member of the bar") (internal citations and quotations omitted); see also Ogden

v. San Juan County, 31 F.3d 452, 455 (10 th Cir. 1_994) ("While a prose litigant's
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pleadings are held to a less stringent standard, petitioner's prose status does not absolve
his obligation to comply with the fundamental procedural rules"). In many ways,
Petitioner's brief is unhelpful to either this court or the parties. It should be disregarded.

II.

PETITIONER DID NOT PRESERVE HIS CLAIMS

This case is characterized by Petitioner's shifting arguments and factual assertions.
On May 2, 2013, Petitioner was found to have abused/misused his medication in
violation of a prison disciplinary policy. During the administrative appeal of his
disciplinary sanction, Petitioner alleged ( 1) disciplinary procedures were not properly
followed, and (2) the hearing officer's findings were not supported by "some evidence".
R. at 17-22. Petitioner's written statement in the administrative appeal asserted
rep~atedly that he had accidentally, not intentionally, dropped the pill at issue. Id. He
also claimed the disciplinary procedures were not properly followed because the severity
of the sanction did not meet the severity of the behavior. These were his only
~

administrative claims. Id.
When he did not prevail on the administrative appeal, Petitioner brought a Petition
for Extraordinary Relief in the district court. There, Petitioner claimed that he had
requested two witnesses be called to testify, or that he be allowed to offer written witness
statements, but that each request was denied by the hearing officer. R. at 2. Petitioner

V,

also claimed that he did not knowingly and intentionally drop one of the pills he was
provided during pill line on April 5, contending the reporting officer's contrary report was
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based on speculation and hearsay. R. at 3-4. Finally, Petitioner asked the trial court to
investigate or audit Utah State Prison Medical Services to determine if the delivery
method of medication is reliable. R. at 5. Based solely on those three claims,
Respondent Sorensen moved for summary judgment.
Petitioner opposed that motion, and for the first time asserted that ( 1) he had
received extra medication on the date at issue and was, therefore, not required to take all
five of the pills he was provided; (2) although permitted to offer written statements from
Kurtis Anderson and Jerome Gilliam, he was denied an opportunity to provide statements
from two additional witnesses at the disciplinary hearing, Jose Neri and Jacob Salgado;
and (3) he was denied the opportunity to question the reporting officer and nurse/medical
technician during the disciplinary hearing. In addition to opposing Respondent's motion,
Petitioner filed two motions for summary judgment, seeking judgment in his favor as a
matter oflaw.
The first motion, filed February 7, 2014, asserted Petitioner was being denied
adequate medical treatment as a result of his disciplinary conviction. The second, filed
February 14, 2014, challenged his prison classification. And despite filing two motions to
amend his original petition, Petitioner never asked the trial court to amend that petition to
include either of the claims he raised for the first time in his opposition to Respondent's
motion for summary judgment, or the claims that he advanced only in his motions for
summary judgment.
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After considering all of the motions, the trial court entered a global ruling that
dismissed the Petition. The court granted Respondent's motion and denied all of
Petitioner's pending motions. In its decision, the trial court noted it would not "consider
any other claims raised outside the Petition, such as allegations of improper dosing, and
wrongful denial of medication which were raised, for the first time, by Petitioner in
briefing supporting his motion[s] for summary judgment and opposing Respondent's
\J

motion." R. at I 029. Petitioner timely appealed.
On appeal, without asserting or showing how the trial court erred by failing to
consider his new claims, Petitioner again asserts that the hearing officer's decision was
unsupported because Petitioner received extra medication on the date in question2 and
that his due process rights were violated when his request to question the reporting
officers was denied. Brief of App. 6-7. Petitioner then asserts, also for the first time on
appeal, that his due process rights were violated at the disciplinary hearing because ( 1)

~

"he asked to have a continuance or in fact did indicate he was not prepared to proceed
because he had not yet been given or received his GRAMA records request for the

~-

complete incident report" and this request was denied (Brief of App. at 8, 12-13 )3; (2) he
2

Even this argument contains new factual allegations not presented to the trial
court in any form. Petitioner asserts for the first time on appeal that he "notified Jackman
and Francom that he had received an extra pill or that he attempted to return the pill when
he contends he was given an extra pill." Brief of Appellant at 17-18.
3

This claim appears nowhere in the trial court record. But below, Petitioner
alleged only that he asked for a continuance "in order for the hearing officer [ ] to
investigate to determine if Jackman may have provided the Petitioner Todd the wrong
-13-

did not receive the written reports from Officer Francom and/or Jackman prior to his
disciplinary hearing (id. at 8-9, 13), and; (3) the hearing officer did not indicate what
evidence supported his conclusion. Id. at 16.
As the above recitation demonstrates, Petitioner did not preserve the majority of
his claims for appeal. "In order to preserve an issue for appeal, a [Petitioner] must raise
the issue before the district court in such a way that the court is pl~ced on notice of ·
potential error and then has the opportunity to correct or avoid the error." State v.

Diaz-Arevalo, 2008 UT App 219, 110, 189 P.3d 85. "The issue must be sufficiently
raised to a level of consciousness before the trial court and must be supported by evidence
or relevant legal authority." Id. (citations and quotations omitted). Petitioner has
nowhere alleged that he preserved these contentions while before a prison hearing officer,
or the trial court. What is more, a search by counsel of the record reveals that they were
not preserved.
Further, although complaining that the trial court should have, but failed to permit
him to raise some of these latent claims for the first time in opposition or by motion
below, he has not shown that the trial court abused its discretion by denying those
attempts. Whether to permit a party to amend his or her complaint is a decision that rests

doses that morning." R. at 173-174. The trial court declined to reach that issue because it
was not raised by Petitioner's administrative challenge, nor plead by him in his petition.
Further, this is clearly not a request that Petitioner be given additional time to obtain
information, as Petitioner now asserts.
-14-

with the sound discretion of the decision maker. A trial court does not abuse its
discretion when it refuses to consider a claim not raised in the Petition nor properly
added through amendment. See, e.g., Estrada v. Mendoza, 2012 UT App 82,121,275
P .3d I 024 (finding no abuse of discretion when the trial court dismissed a complaint
without leave to amend when the plaintiff complied with none of the requirements of
Utah Rule of Civil Procedure 15(a)).
Consequently, because Petitioner has failed to carry his burden on appeal to show
that he, in fact, sufficiently raised and thereby preserved his myriad claims in the trial
court (or during the administrative proceedings, for that matter), or to show that the trial
court abused its discretion by failing to consider arguments that Petitioner raised in
argument, and not through a properly supported motion to amend, the only claims
properly before this Court are Petitioner's assertions that: 1) he was not permitted to call
two witnesses at his disciplinary hearing, and 2) that he did not knowingly and
~

intentionally drop one of the pills he was provided during pill line. The remaining claims
should not be addressed; the court should disre~ard them instead.4

III.

THE TRIAL COURT CORRECTLY GRANTED SUMMARY
JUDGMENT IN FAVOR OF RESPONDENT

This Court reviews the trial court's grant of summary judgment and denial of

4

Petitioner also does not argue plain error in failing to address the new claims nor
could he. The new claims arise from new factual assertions which the trial court could
not have guessed would be made.
-15-

Petitioner's cross-motions for "correctness and views 'the facts and all reasonable
inferences drawn therefrom in the light most favorable to the nonmoving party."' Orvis v.
Johnson, 2008 UT 2, ~6, 177 P .3d 600 (citations omitted). Here, the facts are not in
dispute, and they support the trial court's decision, which is corre~t as a matter oflaw.
Petitioner Received Adequate Due Process at his Disciplinary Hearing .
"Although a prisoner's rights may be diminished by the needs and exigencies of the
institutional environment, a prisoner is not wholly stripped of constitutional protections
when he is imprisoned for crime." Wolffv. McDonnell, 418 U.S. 539,555 (1974).
Prisoners are entitled to limited due process rights in disciplinary hearings. See
Grossman v. Bruce, 447 F.3d 801, 804-05 (10th Cir. 2006) (prisoners are entitled to some
due process in prison disciplinary proceedings, but not the full panoply of rights of a
criminal prosecution).
Due process requires that an inmate receive: ( 1) advance written notice of
the disciplinary charges; (2) an opportunity, when consistent with
institutional safety and correctional goals, to call witnesses and present
documentary evidence in his defense; and (3) a written statement by the
factfinder of the evidence relied on ~d the reasons for the disciplinary
action.
Freeman v. Carroll, No. 12-1057, 2012 WL 6604559 *7 (10th Cir. Dec. 19, 2012)
(quoting Walpole v. Hill, 472 U.S. 445,454 (1985)). "In addition, the minimum
requirements of procedural due process demand that the.findings of the prison
disciplinary board are supported by some evidence in the record." Id. (quotations and
citations omitted); see also Howard v. US. Bureau ofPrisons, 487 F.3d 808, 812 (10th
-16-

Cir. 2007).
Petitioner received those things.
Petitioner does not assert that he did not receive notice of the charges5 or a written
statement from Captain Janes. 6 His only allegation is that he was denied an opportunity
to call witnesses. or, alternatively, to obtain statements from two additional witnesses.
, These assertions are not supported by the record. At his hearing, Petitioner asked to
present "affidavits" from two witnesses, Kurtis Anderson and Jerome Gilliam. Captain

VIP

Janes granted that request, and also considered the "affidavits," as well

as Petitioner's

testimony, in makir:ig his determination. R. at 153-154, 157, 159. Apart from his selfserving allegation here, the record is bereft of any attempt by Petitioner to offer the
I

statements of anyone else.
Petitioner also asserts he requested that Officer Francom and Nurse Jackman
testify in person at the disciplinary hearing. Petitioner claims thi~ request was denied.
Assuming this assertion is true - there is no record to support it - Petitioner was not
5

On page 13 of his Brief, Petitioner implies that he did not receive Nurse
Jackman's and Officer Francom's written reports. Specifically, Petitioner says he "has a
right to review the officer(s) incident reports ... he may have a strong argument that the
charges should be dismissed or such a failure to provide the reports at the hearing when
requested or the reporting officer may be a strong argument for reversal." This argument
was not raised with the trial court, and prior to now, Petitioner has never asserted he did
not receive the written statements that Captain Janes reviewed
6

Petitioner also asserts, for the first time on appeal, that Captain Janes' ~ritten
report "does not describe the evidence relied upon." Brief of Appellant at 16. This
argument was not made in the trial court and is not supported by the record. Captain
Janes report says the finding of guilt was "based on the officer's report." R. at 165.
-17-

deprived of due process. Petitioner's rights do not include the right to require the
reporting witnesses to testify in person. "The Sixth Amendment right to confront one's
accusers is available only in criminal trials. 'Prison disciplinary proceedings are not part
of a criminal prosecution, and the full panoply of rights due a defendant in such
proceedings does not apply."' Kucera v. Terrell, 214_Fed. Appx. 729, 730 (10th Cir.
2006); see also Wolfe, 418 U.S. at 567-68 (finding that inmates have no right to confront
and cross examine witnesses at disciplinary hearings). Petitioner's limited right to call
witnesses and present evidence is only applicable to when he seeks to call witnesses who
will "present evidence in his defense." See, e.g., Freeman, 2012 WL 6604559 at *7
Finally, as discussed above, Petitioner did not request a continuance or otherwise
indicate he was unable to proceed with the hearing, except allegedly to ask the hearing
officer to investigate. That is not the hearing officer's responsibility. Petitioner has only
the right to call witnesses and present documentary evidence iri his defense (when
consistent with institutional safety and correctional goals). Freeman, 2012 WL 6604559
at *7. Due process do.es not provide Petitioner the right to have a hearing officer -- or a
trial court - investigate the incident or provide witnesses.
B.

The Hearing Officer's Findings were Supported by "Some Evidence"
Disciplinary hearings do "not comport with the minimum requirements of

procedural due process unless the findings of the prison disciplinary [officer] are
supported by some evidence in the record." Walpole v. Hill, 472 U.S. 445,454 (1985)
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(internal citations and quotations omitted). "Ascertaining whether the ['some evidence']
standard is satisfied does not require examination of the entire record, independent
assessment of the credibility of witnesses, or weighing of the evidence. Instead, the
relevant question is whether there is any evidence in the record that could support the
conclusion reached by the disciplinary board." Howard v. U.S. Bureau Of Prisons, 487
F.3d 808, 812 (10th Cir. 2007) (internal citations and quotations omitted) (alteration in
original). "A disciplinary board's decision can be upheld by a reviewing court even if the
evidence supporting the decision is meager." Id.
Here, Captain Janes' Findings were supported by "some evidence." Captain Janes
relied on written statements from Officer Bruce Francom III and nurse/med-tech Jason
_Jackman. Officer Francom observed Petitioner with four of the five pills at issue in his
mouth. He also observed Jackman order Petitioner to pick up the pill he had dropped.
Petitioner did this and took the pill. Contrary to Petitioner's assertion, Jackman personally
observed all of these events. Jackman saw Petitioner "quickly turn[] his hand to the side[,]
dropping a pill on the floor" after he was given all five pills. R. at 163. Jackman also
saw Petitioner take only four of the five pills he was issued and then take the fifth pill
after Jackman ordered him to do so. Id.

It is true that Petitioner disputes the accounts of the officer and nurse. However,
Captain Janes considered Petitioner's account, as well as Petitioner's witnesses' accounts
that Petitioner told Francom and Jackman that he had not intentionally dropped the pill.

-19-

Captain Janes simply found Francom and Jackman's accounts more credible. That
assessment is not subject to review. The reviewing court does not independently assess
credibility or re-weigh evidence.
Coi,clusion

This case presents nothing more than an inmate unhappy that a hearing officer
believed another account of an event over the inmate's. The district court properly
granted summary judgment in Respondent's favor. Petitioner was afforded adequate due
process and the hearing officer's decision was supported by "some evidence."
RESPECTFULLY SUBMITTED this 27th day of January, 2015.

Isl Amanda N. Montague
AMANDA N. MONTAGUE
Assistant Attorney General
Attorney for Respondent/Appellee
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CERTIFICATE OF SERVICE
I hereby certify that I mailed two true and correct copies of the foregoing

ANSWER BRIEF OF APPELLEE DENNIS SORENSEN, postage prepaid, to:
SHAYNE TODD
Inmate Number 52731
Central Utah Correctional Facility
P.O. Box 550
Gunnison, UT 84634
Petitioner Pro Se

s/ Amanda N. Montague
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DISTRICT COURT, STATE OF UTAH
COUNTY OF SANPETE
160 North Main, P .0. Box 100
Manti, Utah 84642
Telephone (435) 835-2131 Facsimile (435) 835-2135
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MEMORANDUM DECISION AND

ORDER
· Petitioner,
vs .
. DENNIS SORENSEN,

Case No. 130600055
Respondent.
Assigned Judge: Wallace A. Lee

Several motions are pending in this case:· (1) Respondent's Motion for Summary
Judgment, filed 23 January 2014; (2) Petitioner's :Motion for Summary Judgment, .fifed 7
February 2014 1; (3) Petitioner's (Second Request) Motion for Appointtnen~ of Counsel, filed 20
February 2014; (4) Petitioner's Motion for In Rem: Action, filed 19 March 2014; (5) Petitioner's
(First) Motion for Preliminary Injunction, filed 19 March 2014; (6) Petitioner's (Second) Motion
for Preliminary Injunction, filed 9 April 2014; and·(?) Petitioner's Motion to Include Proper
Respondents, filed 9 April 2014. All motion have been briefed and submitted for decision.
These motions are all ready for decision. 2
DECISION

Respondent's Motion for Summary Judgment is GRANTED. Petitioner's Motion for
Summary Judgment is DENIED. Petitioner's (Second Request) Motion for Appointment of
1

It appears Petitioner presented two motions for summary judgment_ but they both cover the same subject matter, so
the Court has considered them together as one motion.
·
2
The Court will not consider any motions submitted after the May 2 deadline or, as discussed below, any issues
raised outside of Petitioner's original Petition.
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Counsel is DENIED. Petitioner's Motion for In Rem Action is DENIED. Petitioner's (First and
Second) Motions for Preliminary Injunction are DENIED. Petitioner's Motion to Include Proper
Respondent's is DENIED.

ANALYSIS

1.

Petitioner's.(Second.Reguest) Motion.for Appointment of Counsel:

· As noted in the Court's Memorandum Decision entered 22 January 2014, this is a civil
~e and ther~ i~ no provision allowing appointment of counsel under Rule 65(b}, Utah Rules of
Civil Procedure. Petitioner's second motion· has done nothing to persuade the Court there is
~ything unusual about this case which would require appointment of counsel. Therefore,
Petitioner's (Second Request) Motion for Appointment of Counsel is DENIED.

2. Petitioner's Motion for In Rem Action:
· -Petitioner filed a Motion for In Rem Action requesting the Court to place a lien on
Respondents' "perso~al, tangible, and real-property.'' Respondent requests denial ofthis motion _
pursuant to Edwards v. Staie, 2004 UT 453, which prohibits an award of money damages in a
--~abeas corpus action.
Petitioner seeks relief under both subsections (b) and (d) of Rule 65B, Utah Rules of
Civil Procedure. These provisions have sometimes been referred to as "writs of habeas corpus
when in fact they ... might more appropriately be considered petitions for writs of certiorari or
mandamus." Renn v. Utah ~tate·Bd. OfPardons, 904 P.2d 677,683 (Utah 1995).

I t,7f\
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. Courts do not rely on a petitioner's characterization of a petition for an extraordinary

writ Id. at 681. Instead, courts "look to the substance of the action and the nature of the relief
sought in determining the true nature of the extraordinary relief requested." Id.
The nature of a petition for extraordinary relief cannot properly be determined without an
understanding of the history of Rule 65B. The Utmi Constitution vests the district court with
"power to issue all extraordinary writs." Utah Const. art. VIII,§ 5. Certain "common law writs"
have historically been availabl~ to those seeking extraordinary relief from the courts. See State v.

Barrett, 2005 UT 88, ,I 10, 127 P.3d 682. These include writs of habeas corpus, certiorari, and
mandamus. Id. ,I 7 n.4.
A writ of habeas corpus ''was classically used to challenge t~e lawfulness of a physi~l
restraint under which a person was held or the jurisdiction and sentence of a court that convicted
a person." Renn; 904 P .2d at 681 ( citation omitted). Such writs were also used to "challenge
·cruel or oppressive conditions of imprisonment." Id. at 682 (citation omitted).
The common law writ of certiorari was used "to bring the record of the proceedings of an
inferior tribunal before a superior court to determine from the record whether the inferior tribunal
· excee~ed its jurisdiction or failed to proceed in accordance with law." Id. (citation omitted). An
"inferior tribun~l" included an_ administrative agency or officer performing a judicial function. 14
Am. Jur. 2d Certiorari § 46 (1964). Under writs of certiorari courts could review "questions of
jurisd~ction and regularity of proceedings, [and] also ... correct errors in law affecting the
substantial rights of the partie~." Renn, 904 P .2d at 682 (citation omitted).

Jb2.f
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.Finally, the writ of mandamus ''was designed to compel a person to perform a legal duty

<i..·

: incum_bent on him by virtue of his office or as required by law." Id. (citation omitted).
Pursuant to its constitutional power to "enact rules governing judicial procedure," the

. Utah Supreme Court abolished the common law fonns and procedures required to petition for
: extraordinary writs and replaced them wjth Rule 65B. State v. Barrett, 2005 UT 88, ,r 8, 127 P.3d
682. But this simplification of the procedures did not abrogate the remedies provided by those
writs; "(R]ule 65B can be thought of as a repository of all the extraordinary writs that, in the
. past, y.,ere envisioned as separate and distin~t proceedings." Id~ ,i 11.
"Currently, habeas corpus relief is largely available th(ougli 65B(b) and 65C." Id. ,I 7 n.4
· (citation omitted). And "[r]elieffonnerJy granted under writs of mandamus and certiorari is
. generally available through rule 65B(d)." Id. (citation omitted). The relief formerly granted
.· under writs of certiorari is specifically located at Rule 65B(d)(2)(A), which states the following:
; "Appropriate relief may be granted: (A) where an inferior court, administrative agency, or officer
: exerc~sing judicial functions has exceeded its jurisdiction or abused its discretion ...." Utah R~
Civ. ~- 65B(d)(2)(A) .
.i

Here, the portion of Petitioner's claim based.on 65B(b) may be considered one of habeas

. corpus, and Edwards clearly states, "money damages are not available in a habeas coipus
action." 2004 UT 4?3, 5 (citing Wolffv. McDonnell, 418 U.S. 539, 94 S. Ct 2963 (1974)).
Consequently, placing a lien on Respondents' assets is inappropriate because Respondents'
· assets are not subject to any final disposition of this action.

~
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The remaining portion of Petitioner's action based on 65B(d) may be considered a writ of
certiorari or mandamus, and would yield the same result Relief under writs of certiorari and
mandamus, respectively,justifies setting aside a lower tribunal's decision or ordering such
tribunal to rehear the matter. Disposition of either writ in this case, even if favorable to
Petitioner, will not subject Respondent's personal assets to forfei~re, making any lien on such
assets inappropriate. Therefore, Petitioner's Motion for In Rem Action is DENIED.

3. Petitioner's {First) Motion for Preliminary Iniunction:
Petitio.ner filed a motion for preliminary injunction asserting a basis in Rule 65, Federal
Rules of Civil Procedure, but recited language from Rule 65A, Utah Rules of Civil Procedure.
\di·

Resp~mdent's opposition is based on rule 65A. The Court will treat the Motion as based on the

Utah Rules of Civil Procedure which are the applicable rules in the instant action. Petitioner_
requests specifically, reinst~ten.ient ofhis medications Neurontin and Ultram. Respondent
requests denial of Petitioner's Motion based on Petitioner's failure to prove all elements of rule
65A.
Rule 65A outlines the grounds upon which a preliminary injunction may issue:
(e) ; .. [O]nly upon a showing_by the applicant that:
(1) The applicant will suffer irreparable harm unless the order or injunction
issues;
(2) The threatened injury to the applicant outweighs whatever damage the
propos~d order or injunction may cause the party restrained or enjoined;
(3) The order or injunction, if issued, would not be adverse to the public interest;
and
(4) There is a substantial likelihood that the applicant will prevail on the merits of
the underlying claim, or the case presents serious issues on the merits which
should be the subject of further litigation.
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The Court finds Petitioner has failed to meet the elements contained in 65A(e)(l) and (2).
Acco~ding to grievance corresponde~ce and correspondence between Petitioner and the prison
clinical services office, the treating physician offered Petitioner substitute medication which he
refused and was later advised by prison personnel to direct his requests for medication to his
physician or.to medical services. There is no evidence Petitioner requested substitute medication
during any of his subsequent visits with_ his physician.
Dr. Garden with the clinical services office specifically advised Petition~r to submit an
ICR and address his need for medication during a medical appointment if he wished to obtain the
previously offered substitute ri.}edication. There is no evidence that Petitioner submitted an ICR
request for substitute medication; even so, Petitioner claims he is receiving substitute medication
(Zantac).
Petitioner's refusal ofsubstitutemedication and failure to request"substitute medication
from the proper authority shows lack of threatened irreparable hann or injury to Petitioner. If
there were such an injury, the Court finds. Petitioner would likely do all in his power to counter
it.
Furthermore, despit~ Petitioner's failure to request medication from the proper authority,
he apparently is receiving substitute medication. The Court is convinced Petitioner's health
concerns are being adequately addressed by the prison health care providers, and declines to

secoq~ guess medical treatment prescribed by the physician.
·: ·Be~use Petitioner fails to m~et the first two prongs of rule 65A, Petitioner's Motion for
Preliminary Injunction is DENIED.

~

TODD V~ SORENSE.N, Case No. 130600055

Memorandum Decision and Order Dismissing Claim
Page 7-

4. Petitioner's (Second) Motion for Preliminary Injunction:
Petitioner filed a second Motion for Preliminary Injunction asserting a basis in Rule
6S(a), Federal Rules of Civil Procedure, and requesting an evidentiary hearing and_appointment
\@.

of an administrative law judge to oversee the operations of the Utah Department of Corrections.
·Respondent objects to this mot~on on the grounds that the rule does not provide a basis for
appointment of an administrative law judge.
Rule 65(a)ofthe Federal Rule of Civil Proc;edure is inapplicable in the instant action.
Rule 1 of the Fede~l Rules of Civil Procedure limits the scope of those rules to " ... all civil
actions ·and proceedings in the United States district courts."
Even if the federal rule did apply,_ the Cou~ finds it contains no basis for appointment of

an administrative law judge. Furthermore,.to the ex~ent Petitioner uses analysis under Rule 65A,
Utah Rules of Civil Pr9cedure, to justify an injuncti<?n, the Court incorporates its analysis from
Section 3,_supra.
Because Petitioner's Motion is without basis in law, Petitioner's (Second) Motion for
Preliminary Injunction is DENIED.

,.:- 5. Petitioner's Motion to Include Proper Respondents:
Petitioner filed a Motion seeking to include certain named Respondents 3 as personally
liable, both in indiv_idual and ·9fficial ·capacities, under Petitioner's claim for extraordinary relief,
in order to recover declaratory, injunctive, and nominal or punitive compensatory damages.
:Respondent requests denial of the Motio_n because such compensatory damages are barred in a
3

Petitioner specifically names Warden Sorensen, but alludes to a possible request to include medical personnel as
well. The Court will consider Petitioner's motion in reference to Warden Sorensen.
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·

petftion for extraordinary relief, Petitioner has not followed procedural requirements, and there is
no basis to hold Respondent personally liable.
The Court agrees. The requested nominal and punitive damages are barred in this action
as discussed in Section 2, supra.
Addressing Respondent's remaining arguments, under Utah Code Annotated § 630-7-

401 (2 )-(3 ),
Any person having a claim against a governmental entity, or against it~ employee
for an act or o~ission occurring during the performance of the employee's duties,
within the scope of employment, or under color of authority. shall '-:tile a wriijen ·
notice of claim wi~h the entity before main~ining an action, regardiess ·of wlte~er
or not the· functfon._giving rise to the claim is characterized as· govenunentai. ·
The notice of claim· shall s·et forth:
(i) a brief statement o.f the facts; .
(ii) the nature of ~e cl~im asseijed;
(iii) the damages i~curred.by the claimant so far as they are lmo_vvn;. and
(iv) if the claim is: \,eing pursued against a governmental employee individually as
provided in Subsection 63G-7-202(3)(c), the name of the employee.
-Furthermore, Utah Code § 630-7-202 establishes the contexts. in which a person may pursue

a

claim against a governmental employee.
A plaintiff may not bring or pursue any civil action or proceeding based upon the
same subject matter against the employee or the estate of the employee whose act
or omission gave rise to the claim, unless [in relevant part]:
(i) the employee acted or failed to act through fraud or willful misconduct;
(4) Except as pe~itted in Subsection (3)(c), no employee may bejoined or held
personally liable for acts or omissions occurring:
(a) duri~g the performance ofth~ employee•~ duties;
(b) within the s·cope of employment; or ·
(c) under color of authorlty.
Utah ~ode Ann.§ 63G-7...~92(3)(c)-(4). An employee includes employees ofa govem~ent
entity~ which is any state or its political subdivisions. Utah Code Ann.§ 630-7-102(2)-(3).
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The Court finds Petitioner presents no evidence of compliance with the procedure
outlined in Utah Code § 630-7-401 (2)-(3). In addition, as warden of a Utah State Prison, the
Court finds Warden Sorensen_is a government employee as contemplated by the statute, and
Petitioner does not allege Warden Sorensen failed to act or acted through fraud or willful
misconduct.
Furthermore, Petitioner does not allege any misconduct occurred outside the performance
of Warden Sorensen's duties or .the scope of his employment, or under color of authority.
Because_ Petitioner fails to pr~sent evidence of compliance ~th procedure and misconduct
outside the scope of Warden Sorensen's governmental duties, Petitioner's Motion to Include
Proper RespQnden~ is DEN~D.

6. Petitioner's Motion to Amend:
· On March 18, 2014, Petitioner sent a letter seeking leave to amend his Petitio~ to include
_"any and all claims" the court has not had an opportunity to review. However, Petitioner failed
to state exactly which additional claims he intends to present, and Petitioner also failed to attach
a proposed amended petition. Because he failed to follow procedural rules for amendment,
Respondent argues Petitioner should not be granted leave to amend his Petition .
.. Rule 15(a), Utah Rules of Civil Procedure provides that a Petitioner may amend a
Petition either before a responsive pleading is served, or if none is required and a trial has not
been set, within 21 days after-it is served, or by leave of the Court or consent of Respondent A
motion to amend must nstate succinctly and with particularity the relief sought and the grounds
[therefor]." Utah R. Civ. P._7(b)(l)..
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The Utah Supreme Court case of Holmes Dev., LLC v. Cook, 2002 UT 38, 48 P.3d 895,·

~

presents an example of a party's failure to meet these requirements. In Holmes, the Supreme
Court explained "Holmes never articulated a single reason why the trial court should have
granted it leave to amend and ··never provided the trial court a proposed amended complaint so
that the court could determin.e the changes that Holmes intended to make." Id. at 'iJ59.
Similarly, in this case, Petitioner's March 18 letter fails to particularly describe both the
relief sought and the grounds.therefor, and it failed to include a proposed amended petition.
Because Petitioner did not properly move to amend, his Motion to Amend is DENIED.
Consequently, the Court will not consider any issues raised outside of the Petition (such as the.

~

unconstitutionality claims), with the exception of those already addressed herein.

7. Cross Motions for Summary Ju~gmeitt:
Petitioner filed a Petition for Extraordinary Relief with claims based upon Rule 65B(b);

~

and ( d), Utah Rules of Civil Procedure.
Petitioner's Rule 65B(b) claim for wrongful restraint of personal liberty includes the
following claims: (I) Petitioner was.wrongfully punished for violating disciplinary rules and
'Sentenced to 10 days punitive isolation. This punishment resulted in no improvement in his
classification level and more time in· maximum security. Petitioner also asks that the Court order
an audit and investigation of the M_edical Department and Clinical Services practice concerning
admi~istration of medication to inmates.

In his Rule 65(8)(d) claim for wrongful use ofjudicial authority, Petitioner claims he was
.denied due process of law ip his disciplinary hearing;

~
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As previously noted, t~e Court will not consider any other claims raised outside the
..

Petition, such as allegations of improper dosing, and wrongful denial of medication which were
raised, for the first time, by Petitioner in briefing supporting his motion for summary judgment
and opposing Respondent's motion.

In addition, the Court notes this case is not a de novo review or appeal of either the initial
disciplinary hearing or administrative appeal. Rather, it is a petition for extraordinary relief.
The~efore, the Court will not review the evidence and decide ·whether the decisions in the
.disciplinary hearing or appeal were correct. Instead, the Court must look only at whether
.

.

.

Petitioner was afforded due process, and whether his liberty has been wrongf\llly restrained.
The Court finds t~ere are soi:ne disputes about ancillary facts, but the parties essentially .
agree.on the material facts. Therefore, the Court finds there is no genuine issue of material, and

a trial·to detennine_the facts is not necessary. The Court finds the parties agree on the following
facts:
1.

On 5 A,pril 2013, Petitioner was an inmate in custody of the department of
corrections, and housed at the Central Utah Correctional Facility.

,·.· 2. On the µioming of 5 April 2013, Officer Bruce Francom Ill, and Jason Jackman, a
Nurse/Medical Technican were administering medication to inmates.
3. Francom and Jackman came to Petitioner. They gave Petitioner 5 pilis. Petitioner
swallowed 4 of these pills, but one' of the pills dropped on the floor.
4. Petitioner claims h~ accidentally dropped the pill. Francom and J aclcman believed
Petitioner intentionally dropped the pill to save it for later.
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5. Jackman ordered Petitioner to pick up the pj)l and swallow it Petitioner complied.
6. Because Francom and Jackman believed Petition~r intentionally dropped one of his
pills to save it for later, Petitioner was charged with abusing or misusing medications.
7. Petitioner was affo.rded notice of the charge and Ute right to a hearing to.contest the
charge.

8. Petitioner went to a discip~inary hearing. The hearing was held on 2 ·May 2013,
before hearing officer, Captain Keane Janes.
9. Neither Franc~m nor Jackman testified at the hearing. Therefore, Petitioner-was
unable to question th~m. Instead, they submitted. written statements.
10~ At the ·hearing, P~titicmer testified and presented two statements written by other
inmates·.
11. At the conclusion of the hearing, Captain Janes found Petitioner guilty.
12. As a sanction, Petitioner was given 10 days in isolation.
13.. Petitioner's medication was later discontinued by a physician.
14. Petitioner filed an administrative appeal of Captain Janes' decision.
15. The Program Manager,J;)isciplinary Appeals, Suzanne Young, affirmed Captain
Janes' decision.

t

Because there is no. g~nuine i~sue of material fact, the Court next proceeds to determine
whether either party is entitled to judgment as a matter of law.
The Court finds the because Petitioner is a prison inmate. in the custody of the Utah
Departlilent of Corrections, he is subject to administrative nil es of the Department of Corrections

~
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and has lost some of his constitutional rights or at least some of his constitutional rights have
been reduced. See Wol.ffv. McDonnell, 418 U.S. 539 (1974). Among these rights is the complete
panoply of due process rights enjoyed by other citizens. Due process requires that inmates
receive I) prior written notice, 2) opportunity to present witnesses and evidence, 3) a written
explanation of the reasons for the disciplinary action. See Freeman v. Carroll, 506 Fed Appx.

694. (citation omitted). Furthermore, "the minimum requirements of procedural due process
demand that the findings of the prison disciplinary board are supported by some evide(Jce in the
record." Id. at -702 (quotatjons and citation omitted)~
In defending-against qisciplinary action, "[p]risoners have only a qualified right to call
witnesses in a disciplinary hearini. An in~ate's interest must be balance~ against the needs of
the.prison, and some amount of flexibility arid accommodation is required.,. Id. at 705 (citing

Wolffv..McDonnell, 418 U.S. 539, 566.(1~74)). Disciplinary hearing officials have wide
discretion in determining the reasonable limits of admitting evidence. See Id.
In this case, the Court is satisfied Petitioner received advance written notice of the
charges and an opportunity to be heard. The Court is convinced Petitioner's right to limited due
· ;process did not require the physical presence of Francom and Jackman at the hearing, nor did
Petitioner have the right to cross ex~ine them. The right to confront and cross examine
witnesses .is a trial right, and is limited for prisoners in the context of a prison disciplinary
hearing.
_ Similarly, the Court .fi~ds the hearing officer had discretion to admit or decline to admit
evide~ce at the hearing. The 9ourt is. not convinced that discretion was abused in this case.. The
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Court is also convinced there was some evidence to support Captain Janes' decision. The Court

~

.finds Captain Janes issued a written.decision.
,,

Finally, the Court is not convinced Captain Janes exceeded his discretion in imposing the
sanction of IO days punitive isolation. The Court is not convinced this sanction directly or
negatively impacted Petitioner's inmate level or resulted in a longer stay in maximum security.
Indeed, security and placemept within the prison system are matters over which the Department
of Corrections has wide discretion and is afforded great deference. See Dunn v. White, 880 F.2d
1188, 1191 (10th Cir. 1989). The Court declines to intervene in this case.
Likewise, though.the disciplinary charge may have indirectly led to discontinuation of
medication to Petitioner, there is no· evidence which convinces the Court discontinuation of the
medication was directly imposed as a sanction. Indeed, the Court finds 'the decision to
discontinue medication was a decision made by a physician. The Court declines to second guess
the physician's decision concerning administration of prescribed medic~tion.
Finally, the Court declines to order an audit or investigation into the way medication is
disbursed .to inmates. The Court is not convinced there is any pervasive issue concerning
admi_pistration of-p_rescription medication which must be addressed by the Courts through an
audit or investigation.

CONCLUSION AND ORDER
Respondent's Motion for Summary Judgment is GRANTED. Petitioner's Motion for
. Summary Judgment is DENIED. The Petition in this case is DISMISSED. Petitioner's (Second

Request) Motion forAppoin~ent of Counsel is DENIED. Petitioner's Motion for In Rem

~
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Action is DENIED. Petitioner's (First and Second) Motions for Preliminary Injunction are

DENIEJ?. Petitioner's Motion to Include Proper Respondent's is DENIED. This is a final order.
There is no need for any other order.- This case is ready for appeal.
-'. DATED this _ _ _
- day of _ _ _ _ _ _ _ 2014.

Wallace A. Lee
2014.06.30 11 :12:44 -0(
WALLACE A.· LEE, Judge

,n2·
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